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Meet the Team
at Hamilton,
Hull & Rogers
Attorney Stephen L. Hamilton is
the founding partner and lead
trial attorney at Hamilton, Hull
& Rogers. Stephen has been
awarded the highest possible
AVVO rating (10) and his
counsel is highly esteemed by
his peers. Stephen ranks among
the less than 1% of practicing
criminal attorneys across Texas
who have achieved coveted
board certification in criminal
law by the Texas Board of Legal
Specialization. He is a lifetime
legal member of the National
Association of Criminal Defense
Attorneys, the Texas Criminal
Defense Lawyer’s Association,
and several other regional
legal associations.
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Stephen has tried over 100 cases to a jury
and has obtained not guilty verdicts in cases
ranging from traffic tickets to those carrying a
punishment range of 25 years to life in prison. He
wins cases through all available means: motions,
negotiations, trials, and appeals.

Tommy Hull
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 former Texas prosecutor,
A
Tommy Hull is a native Texan,
raised in the Texas hill country.
He attended the University of
Texas at San Antonio with his
high school sweetheart and
eventual wife, Brittany. After
graduation from Texas Tech
Law School, he accepted employment with the Midland
County District Attorney’s Office as a misdemeanor prosecutor. In less than a year he was
promoted to felony prosecutor
and, within months of that,
named trial team chief prosecutor for a Midland County district court. As a prosecutor, before becoming a partner at
Hamilton, Hull & Rogers, he
was responsible for supervising all aspects of preparing and
trying misdemeanor and felony
criminal cases.
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Born and raised in Floydada,
Texas, Meghan Rogers earned
her bachelor’s and law degrees
from Texas Tech University.
Meghan previously worked in
the Lubbock Criminal Defense
Clinic, where she represented
individuals charged with felony
and misdemeanor criminal
offenses. Co-author of the Texas
Administrative License
Revocation Manual, Meghan is a
member of the Texas Criminal
Defense Lawyers Association
and a passionate believer in
protecting the rights and
freedoms of all individuals
accused or convicted of a crime.
A partner at Hamilton, Hull &
Rogers, she now successfully
practices criminal defense and
criminal appeals.

Meghan Rogers
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Mary Moretti was born and
raised in Houston. She graduated
from Texas Tech with Highest
Honors in 2006 and magna cum
laude from Texas Tech Law
School in 2012.

Mary Moretti

While in law school, Mary
earned the CALI and
Jurisprudence awards multiple
times, which are awarded to
the student with the highest
or second-highest grade in the
class. She was the Executive
Managing Editor of one of
Tech’s prestigious law journals
and competed in mock trial
and moot court competitions,
developing skill with both oral
argument and legal writing.

After her first year of law school, Mary interned
with the Harris County District Attorney’s Office,
in the Animal Cruelty Division, for ten weeks.
During her final year of law school she was a
student attorney in the Caprock Regional Public
Defenders Clinic, representing the indigent
against criminal charges and even winning
a DWI acquittal in Armstrong County while
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still a student. Prior to coming to Hamilton,
Hull & Rogers, Mary worked at the Kaufman
County Public Defender’s Office. As a public
defender, Mary gained trial experience in all
types of cases, including burglary, drug-related
offenses, forgery, indecency with a child, and
aggravated assault.
The former sole juvenile
prosecutor for the Midland
County District Attorney’s
Office, Brooke was promoted
within a year to felony
prosecutor in the 238th Judicial
District Court. After two years,
she advanced to Chief of the
Misdemeanor division. In 2010,
she returned to her hometown
to become a felony prosecutor
at the Ector County District
Attorney’s Office and was
subsequently promoted to Chief
Deputy District Attorney. Before
joining Hamilton, Hull & Rogers,
Brooke tried over 60 cases to a
jury, ranging from misdemeanor
DWIs to murder and attempted
capital murder.

Brooke
Hendricks-Green
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Stephanie Flinchbaugh has
over two decades of paralegal
experience helping people with
their legal issues. Stephanie
obtained her B.A. from Texas
A&M in Corpus Christi and
has worked with law firms
throughout Texas in a variety
of areas of the law. Her
extensive experience enables
her to think outside the box and
assist Hamilton, Hull & Rogers
clients through the myriad
issues surrounding arrest
and prosecution.

 enna Rhind obtained her B.A.
K
from Texas Tech University in
2005 and, before joining
Hamilton, Hull & Rogers, worked
in the Midland County District
Clerk’s Office, where she gained
valuable knowledge and
paralegal experience working
alongside attorneys, judges, and
the public, which she now uses
to assist clients at Hamilton,
Hull & Rogers.
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In-house investigator for
Hamilton, Hull & Rogers, John
Lopez is a licensed Master Police
Officer, retired Texas Department
of Public Safety Trooper, and
Special Ranger. With over
thirty years of law enforcement
experience, John acts as the “eyes
and ears” on every Hamilton, Hull
& Rogers case, photographing/
video recording crime scenes;
i n te r v i e w i n g w i t n e s s e s ;
reviewing discovery, including
physical evidence, prior arrest
records, and police and lab
reports (he is certified as an HGN
expert, and practitioner and
instructor of Standardized Field
Sobriety Tests); and investigating
traffic accident evidence,
including mapping scenes for
accident reconstruction. John
has accumulated nearly 2200
hours of training, as listed on
his TCLEOSE (Texas Commission
on Law Enforcement Officer
Standards and Education)
and holds the following
Certifications/ Special Training:

John Lopez

Special Ranger, Specialized
DOT Certification, and Peace
Officer License, including
Basic, Intermediate, Advanced,
and Master Peace Officer
Certifications.
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Introduction
What is theft? More importantly, what does the
state of Texas consider theft to be?

Theft is anything from shoplifting a bottle
of nail polish or a candy bar to embezzling
millions. Regardless of what specific type of theft
was committed, in Texas—as in most states—
penalties for theft vary, based on the value of
what was taken.
If it wasn’t much, you may be looking at a fine.
You may think that’s not something you need to
lose sleep over.

Many people caught in the act of stealing
something “small” think they can just shrug,
apologize, hand the item back, and leave, and all
will be forgiven. Even if they are detained and
told they are facing a fine, they may think that
all they have to do is pay for it and that’s the end
of it.
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Some may be looking at jail time; others,
community service. Still not sound like such a
big deal?
Well, it is.

We’re not overdramatizing to say that the
shadow of a theft conviction, no matter how
minor, can loom over you the rest of your life in
nightmarish proportions. It is the very fact that
so many folks fail to take this seriously—until it
is too late—that we at Hamilton, Hull & Rogers
felt compelled to write this book.

We know that, for most people, if they’re
faced with a shoplifting citation, retaining a
lawyer doesn’t even occur to them the way it
might if they were pulled over on suspicion of
drunk driving or leaving the scene of an accident,
for example.
People typically don’t hire lawyers to fight
fines for theft charges, right? And that’s the
problem. Because hiring a lawyer to protect them
should be their first instinct. If you don’t retain
a lawyer, you’re essentially shooting yourself in
the foot.
Let’s take a look at why.

xiv
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A theft conviction never leaves you
A conviction of theft becomes part of your
permanent record—that’s right: your permanent
record. Most theft charges—even small citations
with no jail time or community service—are what
the law calls crimes of “moral turpitude,” conduct
that is considered to be morally unacceptable.
That may not sound like such a big deal, but,
regrettably, it is.
If you’ve ever filled out a job application,
you might recall having to answer a question
regarding any “moral turpitude” offenses, because
it sits right next to where they ask if you have
ever been convicted of a felony.

You might not have known what they meant by
“moral turpitude.” You might have written “None”
because you didn’t realize that you actually had
committed this kind of offense. Or perhaps you
thought they wouldn’t find out.
Entering a plea of “guilty” or “no contest” to
even the most minor of theft charges will land
a charge of moral turpitude on your permanent
record with a resounding thud.
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Employers make a point of screening
applicants for anyone who has committed a
crime of moral turpitude. Why? Because even
such a minor conviction as this can mean that
the applicant in front of them may be dishonest,
someone who cannot be trusted. So you can kiss
that job opportunity goodbye—as well as all the
decent ones after that.
Example
Several years ago, a woman came into
the offices of Hamilton, Hull & Rogers
to see about getting such a minor
charge removed from her permanent
record. About 20 years earlier, she had
been charged with “shoplifting,” for
taking a few items that, in total, came
to less than $50. She was arrested. She
was young and wanted nothing more
than to “get it over with,” to put it
behind her. So, she agreed to pay a
fine and was credited for the day or so
she spent in jail.

End of story? Not even close. Fast-forward 20
years. When she walked into our offices, she
had been a successful assistant manager of a
good company who had been rewarded with the
xvi
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promise of a promotion to manager. Part of the
promotion process was the standard procedure
of running a basic background check.

What happened? The company discovered
that very “minor” theft conviction from two
decades before, an incident that she hadn’t given
a thought to since, because she’d never stolen
anything after that embarrassing incident and
because no one had ever found out. At least, not
until now.

This woman was universally considered to
be a great employee by everybody’s standards
but the company had a firm policy that did not
tolerate convictions of theft or crimes of moral
turpitude. No exceptions. Not only was she denied
the promotion—she was terminated!
All her hard work had, instead of being
rewarded, resulted in her losing her job over
something that had happened half a lifetime ago,
long before she’d ever started with this company.
She was understandably devastated and came
to us desperate to find a way to get this stain
removed from her record in any way possible,
before it could harm her any further.
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This poor woman was appalled when we told
her that, regrettably, once a conviction like this
appears on her record and has been finalized
(meaning that there was no further opportunity
to appeal it, because she had agreed back then to
pay the fine and plead guilty in order to swiftly—
she’d hoped—put the entire situation behind
her), the only way for someone in Texas to get this
removed from their criminal record is to obtain
a Governor’s pardon.

A Governor’s pardon is as likely as winning
millions in the lottery
Let’s put the likelihood of convincing the Governor
of Texas to give you a pardon in perspective.
You have far better odds of winning the Lotto
jackpot or the World Series of Poker these days
than securing a Governor’s pardon. It is all but
impossible to obtain such a pardon. Not only that,
but it costs thousands of dollars simply to apply
and go through the process, in addition to the
paper-thin odds of obtaining one.

Unfortunately, more often than not, we
find ourselves in the position of having to tell
hardworking folks who are just trying to get
ahead that, because they pled guilty in haste and
xviii
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agreed to pay a fine, thinking they were putting
the entire unpleasant situation behind them, they
were doing anything but—instead, they were
ensuring it would haunt them forever!

We at Hamilton, Hull & Rogers cannot
emphasize strongly enough: Please, please, please
do NOT agree to pay a fine and accept a conviction
in the naïve hope that this will go away.

What does a theft conviction mean for you?
A theft conviction can prevent you from obtaining
professional licensing of any kind. It can deny you
U.S. citizenship, college admission, and any form
of financial assistance.
It may not only cost you your dream job in
the future but put your current job at risk too.

It could easily mean the difference between
buying your dream home and worrying whether
you will even be permitted to rent a decent
apartment.
Theft is a crime not to be taken lightly.
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Double whammy
Theft can also land you in not just one but
two courts—for the same crime. You could be
charged in both criminal court and civil court
for the identical crime, the very same theft,
should the victim choose to sue you, and be held
accountable to both civil and criminal charges if
you are convicted.
If, for example, you write a bad check for
goods or services, even if you know the funds are
due to arrive but don’t manage to arrive in time,
you can be charged with two crimes: Issuance of a
Bad Check and Theft by Check, for the same crime.
This is not double jeopardy and you could end up
with two sets of penalties, and possibly even two
sets of court proceedings and two sets of court
fees if they are not tried in the same court.
Example
Recently, we learned of a case involving
a lawyer in his seventies. He had gone
into a convenience store to purchase
a few items and stuffed a packet
of gum in his pocket when he had
trouble juggling all of his soon-to-be

xx
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purchases. By the time he reached the
register, he forgot about the gum.
He had no intention of stealing it.
He simply forgot to pull it out of his
pocket to add to his other stuff when
he pulled out his wallet. As he exited
the store, he was stopped, and was
mortified when he realized what he
had done.
When he appeared in court later, he
was so embarrassed that—again—he
wasn’t thinking. He agreed to pay the
fine, figuring that, after all, it was just
a class C ticket, one that didn’t even
necessitate jail time.

The result? This man who had proudly practiced
law his entire professional career abruptly lost
his law license. By simply agreeing to pay the
fine, in the haste of putting such an embarrassing
situation behind him, he was convicted of a crime
of moral turpitude. That alone was grounds for
immediate disbarment.

So, before you beat yourself up too much,
consider that here was an attorney, a legal
professional well educated in the law, who, in
the humiliation of the moment, just wanted to
A CITIZEN’S GUIDE TO A THEFT ARREST IN TEXAS
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“get it over with” and put this embarrassing lapse
behind him.

Instead of defending himself by hiring an
attorney, he permanently destroyed his ability
to do what he loved—something he had done for
decades—to practice law.

The early bird gets the worm
In many cases of misdemeanor theft, you may
have several options available to you that can
keep such a charge off your record. However, you
may not learn about them until it is too late. Why?
Because the only people allowed to provide you
with such legal advice are attorneys. Judges and
prosecuting attorneys are not obligated to share
with you the options available to enable you to
protect yourself.

Only when you obtain legal representation
at the very start, when you request or secure an
attorney, can you be sure of being fully informed
of your rights—before you unwittingly give
them away.

xxii
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We at Hamilton, Hull & Rogers want you to
understand all the ins and outs of what it means
to commit the crime of theft in the state of Texas.

We want you to have a working knowledge of
all the different kinds of theft and the penalties
they carry, the long-term consequences of
theft convictions, and, as importantly, what the
prosecution needs to prove in order to actually
convict you of theft—before you hand yourself
over to them on a silver platter.

We also want to provide you with the
necessary information and resources that you can
use, moving forward. Once you read this book,
you will have a solid grasp of what you might
find yourself up against, what options you have
in your favor, and what to do—and when.
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CHAPTER 1

What Is Theft?
Theft is defined specifically in the Texas Penal
Code, § Ann. 31.03: “a person commits an offense
if he unlawfully appropriates property with intent
to deprive the owner of property,” [italics are ours.]
Sound complicated? Let’s put it in
layman’s terms. This
essentially means
that a person is guilty
of theft if she or he
takes something that
belongs to someone
else without any legal
justification for doing so or without the
rightful owner’s consent. As you can see,
this covers a fair bit
of ground. All kinds of
things can be “taken”

What legally establishes
theft:
¾ You took something that
doesn’t belong to you;
¾ You possessed it long
enough to deprive
its rightful owner of
its value;
¾ You knew it belonged
rightfully to someone
else; and
¾ You knew you did
not have the owner’s
consent to take it.
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in all kinds of ways and the crime of theft covers
all of it. So, let’s take a closer look.

The way that Texas law defines theft, the word
intent is specifically included. To commit a theft
means that you have acted with criminal intent—
you must have deliberately intended to do it,
knowing it was wrong. However, just because
you’ve taken something that doesn’t belong to you
doesn’t necessarily mean that you’ve committed
a crime. Let’s look at some examples.
Example
Say you write a check for goods or
services, thinking your account has the
funds to cover it. Perhaps without you
realizing, a deposit you expected has
been delayed for reasons outside of
your control and, as a result, the funds
aren’t there when you reasonably
expect them to be. So, when the
person or business to whom you
gave your check goes to deposit it,
it bounces.

In terms of your actions, you’ve essentially taken
some else’s property. How? By having written
a check that has no cash value. Yet, in terms of
2
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intent, you never meant for this unlawful “taking”
to happen.
Example
Say you’re grocery shopping and pick
up a bulk pack of toilet paper. You put
it on the bottom rack of your shopping
cart, and when you reach the cashier,
you forget about it when you pay for
your other items. The cashier fails to
notice it down near the floor when
you’re checking out and doesn’t scan
it. Then, when you push your cart out
the door, the security sensors go off,
flagging you as someone who has
effectively attempted to shoplift the
toilet paper. Your action constitutes
taking something that doesn’t belong
to you, but you lacked intent—it was
completely unintentional.

As we indicated on page one, there are four basic
elements required in order to establish that a
theft has indeed taken place:
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TRUE STORY
A client was shopping in a
large department store, and
was loading items into her cart.
Her young child was overtired,
shrieking and throwing a fit.
In her hurry, one of the items
she hastily tossed into the
cart tumbled into her purse
instead, without her noticing.
She hurried to the checkout
and paid for her items while her
child was having a meltdown–
except she neglected to pay
for the one item that had
accidentally fallen into her
purse. As she headed for the
exit, the store security stopped
her and arrested her.
Fortunately, she had the
presence of mind not to
panic and plead guilty when
she hadn’t intended to steal
anything; instead, she hired
Hamilton, Hull & Rogers. We
obtained the security tapes
and explained the situation
to the DA, who agreed to
dismiss the case. She now
has no conviction on her
record and is eligible to get
the arrest expunged.

4

1.
You took something that doesn’t belong to you.

2.
You are currently
ke e p i n g wh a t yo u
took or held it in your
possession long enough
for its rightful owner
to be deprived of its
value. Even if you take
something intentionally
and voluntarily return it
later, it may constitute
theft and you could still
be arrested. If you take
something and return it
later for a reward, you
have committed theft.
3.
You knew the
property you took
belonged rightfully
to someone else.
(However, if you took
something you believed
had been abandoned or
discarded but it turns
out that this was not
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the case, that’s not considered theft. Also, if
you took something you believed belonged to
someone who gave you permission to take it,
and it turns out that it wasn’t theirs to begin
with, that is not theft.)

4. You took something knowingly without the
owner’s permission. If you were unaware that
you did not have permission to take what you
took, that is not theft.

For something to be theft, criminal intent must
accompany the act of taking. You must have
deliberately taken something without permission,
knowing it belonged to someone else, whether that
someone else is a person or a business. It has to
be a deliberate act in order to be considered theft.
Otherwise, it’s just a misunderstanding. Misunderstandings happen. For example, if you see
something tossed by the curb and take it because
you assume it’s being tossed out with the trash
and you are mistaken, that is not theft.

It is not theft because you had no intention of
deliberately depriving someone else of what they
rightfully owned. Instead, you took it because
you thought it had been abandoned or discarded
A CITIZEN’S GUIDE TO A THEFT ARREST IN TEXAS
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and was therefore free for the taking, a form of
recycling as it were.

Misunderstandings like this can be blown way
out of proportion. People are protective of their
stuff. Businesses are protective of their stuff, and
many stores have strict loss-prevention policies.
No one wants to be ripped off, including you.

Loss of income and property due to what
initially appears to be theft can turn into a big
deal, even if it doesn’t seem like a big deal to
you because you know you never meant to
deliberately steal it.
You should never, ever confess to theft (which
implies an original intent to steal) if your intention
was not to steal.
Points to Remember:
• If you take something that doesn’t belong to
you, with the intent to deprive its rightful owner
of its value, then you have committed the crime
of theft.
• Without criminal intent, taking something that
doesn’t belong to you is not theft. A guilty
mind must accompany a guilty action for an
actual crime to be committed.

6
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CHAPTER 2

The Five Most
Common Thefts
There are lots of
different ways that
one can commit theft
in Texas, but five in
particular rise to the
top of the list based
on how frequently
they occur.

5 Most Common Types
of Theft:
¾ Shoplifting
¾ Writing Bad Checks
¾ Accepting/Buying
Stolen Goods
¾ Theft of Services
¾ General Theft

Shoplifting
Generally speaking, everyone knows what
shoplifting is. It’s when you take items from a
store/shop without paying for them. However,
shoplifting also includes doing something
deceptive that results in the store unwittingly
A CITIZEN’S GUIDE TO A THEFT ARREST IN TEXAS
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TRUE STORY
A young store employee at
a major discount retailer was
trying to help out a friend
who was struggling, so she
deliberately rang up cheaper
prices at the cash register
to lower the cost of the
friend’s purchases.
This store employee was a
college student, pursuing
a degree in education. She
got caught and was promptly
fired. But the real threat was
the looming theft conviction.
Her dream was to be a
teacher, and with a conviction
like this, it could have proved
all but impossible to achieve
that career dream.
She called Hamilton, Hull
& Rogers and we worked
out a deal with the DA to
dismiss the case, ridding
her permanent record
of any trace of a theft
conviction. Because the case
was dismissed, it became
possible to have it expunged
from her record to avoid
even the arrest from showing
on any future employer’s
background check.
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charging you less than
the full price, such as if
you switch price tags.

As in all forms of
theft, there has to exist
intent: you must have
intended not to pay,
or not pay full value,
for the items taken
for you to be judged
guilty of the crime
of shoplifting.

This applies to any
type of value stolen from
the store. That means
that if you switch price
tags and trick them into
charging you the cost of
a cheaper item instead
of the higher price of
the more expensive
item you’re taking,
you’ve effectively stolen
value from the store.
That’s shoplifting.
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Any action where you intentionally take
something from a store without permission, or
without paying the right price, is shoplifting, even
if what you “take” is simply the price difference
between a more cheaply priced item and the
more expensive one you walk out with. And “by
permission” does not include collusion (working
in secret partnership) with a member of a store’s
sales staff.
Shoplifting charges can also escalate if you
willfully disable theft detection devices or use
any means to intentionally bypass detectors to
commit theft, or if you commit this theft working
together with others, either as a group or with
the help of a store employee.
Civil suits, rather than criminal charges, are
common for shoplifting. In these suits, the shop
can demand compensation for the value of what
was taken, along with recovery costs.

What we see most often is a demand letter
sent to the client from a civil law firm. Why?
Because, in Texas, there is a statute that permits
a company to solicit a civil penalty (fine) from
the individual(s) arrested for theft.
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PAYING A CIVIL
PENALTY FOR THEFT
IS AN ADMISSION
OF GUILT!
NEVER agree to pay a civil penalty fee without
first talking to a lawyer. Why? Because paying
this fee is an admission of guilt, an admission
that can be used to convict you later in a
criminal case.
If you are our client and we are handling your
criminal case, when you receive a demand letter
like this, we immediately respond by sending a
letter to the law firm that represents the company
to inform them that the fee (fine or civil penalty)
will not be paid to them and to direct all further
communication regarding the matter to our office
instead of you, our client. Our experience has
been that, once we do that, you never hear from
them again.

10
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Writing bad checks
Essentially, a check
that you’ve written,
where there is not
sufficient money to
cover the value of that
check in your account,
is considered to be a
bad check, a check that
will “bounce.” Such
checks are returned
to the depositor (the
payee, who you gave
it to, and not you, the
person who wrote
it) stamped “NSF”
which stands for “Not
Sufficient Funds.” Is
that theft? It depends.
If you write a
check to purchase
items or services, a
check that is drawn
from an account that
has either been closed
or doesn’t exist, or
from an account you

TRUE STORY
We had a client who, in
the process of obtaining a
divorce, had separated from
his wife. The wife closed their
joint checking account, but
subsequently wrote checks on
the closed account and signed
her husband’s name to them.
Under Texas law, writing a
check on a closed account
creates a presumption of Theft
by Check. The husband, who
did not write any checks on
the closed account, was later
charged. We provided the
D.A.’s office with a handwriting
sample that revealed it was
not the husband who had
written and signed the checks.
The D.A. agreed with us and
dismissed the case against
our client.
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know does not have sufficient funds to cover it,
that is theft, according to the law. In that instance,
you are viewed as having deliberately deceived
the recipient, and so you have committed Theft
by Check. The check itself is referred to as a
Hot Check.
However, this is where the issue of intent again
comes in to play. Just because you wrote a check
that bounced doesn’t automatically mean that you
intended to steal something or deceive someone
by writing the check. Inadvertently bouncing a
check is termed Issuance of a Bad Check, (“IBC”)
which is a Class C misdemeanor, the lowest level
of offense that can be committed in Texas.

When you write a check that bounces, you
typically receive notification from your financial
institution that the check has failed to clear due
to insufficient funds. If this happens, you need
to swiftly contact the recipient of the check,
explain the situation, and compensate them.
(Some institutions permit the payee to attempt
to deposit the check a second time and will honor
it if the shortfall has been resolved.)
Doing this should halt it from going forward
to the District or County Attorney’s office. If,
however, you fail to make good on the check,
12
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and the complaint
is forwarded to the
D.A.’s office, they
can prosecute you
under the additional
charge of Hot Check
as a crime.

The danger of
writing a bad check
is you can be charged
with two crimes at
once: Theft by Check
and Issuance of a Bad
Check, the former
which is a Class B
misdemeanor, and
the latter, which is a
Class C misdemeanor.
Theft by Check
is a great deal more
difficult to expunge
from your record than
a simple IBC charge.
Plus, it means two sets
of court dates, two
sets of court fees, and
two penalties if you
are convicted.

TRUE STORY
We had a client who was a
high school student. He spent
a lot of time after school with
his best friend at the friend’s
grandfather’s house. The
friend’s grandfather has a large
and interesting gun collection,
including a very rare World
War II German pistol, which
our client admired greatly.
The best friend had a very bad
drug habit and one day took
his grandfather’s treasured
German pistol without
permission. He offered to sell
it to our client for $100. Our
client knew that the pistol was
not his friend’s to sell, and that
he intended to use the money
to buy drugs.
Although our client did not
know in advance that his
friend would take the pistol
without permission, and he
had absolutely no part in the
removal of the pistol from
the home, he was still guilty
of theft in the eyes of the law
and could be charged.
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Buying or accepting stolen property
One of the biggest abusers
of the law governing Theft of
Services in Texas, in our experience, is rent-to-own business
management companies. We
have represented many clients
who rent such businesses and
subsequently have fallen on
hard times, leaving them unable to make payments.
The rent-to-own management
company is entitled to repossess the business and any related property if they default,
according to the standard
contract, but what we often
see is them attempting to (oftentimes successfully) additionally penalize the customer
by requesting that the D.A.’s
office file criminal Theft of Services charges.
It is our opinion that this kind
of dispute belongs in civil, not
criminal, court, and we have
lost count of how many times
we have argued successfully to
have such charges dismissed.
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If your friend shoplifts
something from
Walmart, gives it to
you, and you accept
it, knowing it was
shoplifted, you are
as guilty of theft as
your friend is. If you
buy a bike you know
was stolen, you have
committed theft.

If you have knowingly downloaded or
purchased music or
movies, or any other
commercial digital
product (often referred to as IP, or intellectual property),
for example, that has
been stolen and illegally mass-produced,
you are guilty of theft.
Assuming possession
of anything you know
to be stolen is a form
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of theft. Knowingly buying stolen property or accepting a gift of stolen property also makes you
guilty of theft.

Theft of services
Theft of Services is when you hire someone or
use something that requires compensation and
you skip out without paying. For example, if, say,
you book a hotel room or campground camping
space, use it, and leave without paying, you have
committed Theft of Services. If you hire someone
to perform a job for you, such as a gardener or
painter, and don’t pay them as agreed, you have
committed Theft of Services.
This charge covers acquiring anything of value
in the way of labor or services, having agreed in
advance to pay for it, and denying compensation
when the service or job has been performed.

General theft
General theft, the last of the five most common
types of theft, is the taking of anything that you
are not the rightful owner of, without the owner’s
consent. General theft can be anything from
A CITIZEN’S GUIDE TO A THEFT ARREST IN TEXAS
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picking someone’s pocket or sneaking money out
of a cash register at work to pilfering items from
someone’s home.

Embezzlement, fraud, unauthorized use
of a vehicle, and a whole host of other specific
instances where something is taken without the
owner’s consent, long enough to deprive the
owner of the value of what was taken, are grouped
within the category of theft. Such a charge will
be enhanced, increasing the degree of severity,
for stealing particular items or intentionally
disabling or shielding the item(s) from theft
detection devices.

What this means for you
For the most part, penalties for theft are based
on the value of what was stolen. In most cases,
the how doesn’t determine the charges brought
against you; it’s the what—charges are based on
the value of what was taken.
Similarly, employers, landlords, organizations,
and academic institutions, to name a few, view
theft as an act of deception, plain and simple,
regardless of how you took what you took.
Whether you stole something from someone’s
16
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home, knowingly accepted stolen goods from
someone else, or simply bounced a check, it will
appear on your permanent record as a breach
of trust.

This is why people hire lawyers for even
the pettiest of theft charges. Once a theft
charge appears on your permanent record, the
ripple effect over the course of your life can
be devastating.

Why, then, is it important to distinguish
between the different kinds of theft? Because
the best way to formulate an effective defense
strategy is to understand precisely what it is that
you are being prosecuted for.
Points to Remember:

• While there are lots of different types of theft, the
penalties are primarily based on the value of what
was taken, not on the circumstances.
• You can be charged with theft for knowingly
buying or accepting stolen property.
• Theft is viewed as a breach of trust by employers,
landlords, etc., regardless of how the crime was
committed and the value of what was taken. All
they see is someone who has admitted to being
dishonest, someone they think is untrustworthy.
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CHAPTER 3

Paying Fines and
Doing Time
Legally speaking, theft is theft. Regardless of what
type of theft it is, as far as the law is concerned,
it’s theft. Period. There is no specific crime cited,
for example, as shoplifting. It is simply one of
many ways to commit theft. What does matter, as
we briefly touched upon in the previous chapter,
is the value of what was taken. That determines
the degree of severity of the charge.

A Class C misdemeanor, the lowest offense
you can be charged with in Texas, is what you’ll
be charged with if the value of the item stolen
is less than $50. That carries a fine of $500 and
doesn’t require any jail time.
Theft of items valued from between $50 and
$499.99 is classified as a Class B misdemeanor,
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which carries a penalty of up to $2,000 and up
to 180 days (six months) in jail.
Items valued between $500 and $1,499.99
will earn you a Class A misdemeanor, punishable
by up to a year in jail and a fine of up to $4,000.

Anything stolen with a value of $1,500 or
more puts you firmly in felony territory. That’s
where you start to see mandatory minimum
sentences.
First-degree felony theft charges for stealing
property or services valued at $200,000 or higher
carry five-year minimum sentences with possible
prison time topping out at 99 years. Yes, you read
that right—essentially a life sentence for theft.
Criminal Charge

Value of Stolen Goods

Class C Misdemeanor

<$50

Class B Misdemeanor

$50–499.99

Class A Misdemeanor

$500–1,499.99

Felony

$1,500 and over

20

Sentence

Fine up to
$500; no jail

Fine up to
$2,000; up to
180 days in jail
Fine up to
$4,000; up to
one year in jail

Minimum
sentences up to
99 years in jail
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So, if you were convicted of theft for shoplifting
an item priced at $49.99, you would be fined up
to $500, but you would not see any jail time. Get
caught and convicted of shoplifting something
worth $50 and you could find yourself paying up
to $2,000 in fines and serving up to six months
in jail. That’s a huge difference for just a penny.

Double trouble
Theft is both a criminal and a civil matter. Along
with criminal court, you will likely find yourself
in civil court under the Texas Theft Liability
Act. Under this act, victims of theft are entitled
to monetary awards that cover the value of the
property taken as well as anything that got
damaged in the process. The award also covers
recovery costs.
In addition, victims of theft can also demand
a civil penalty of up to $1,000 out of your pocket
in addition to the monetary award that covers
damages—which also comes out of your pocket.
Again, this is in addition to criminal court
penalties. That means two sets of court dates,
two sets of court fees, and, yes, two or more fines.
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Many retail stores will threaten
to sue you for the amount of
the merchandise that was
taken, even if the store gets
all of the merchandise back.
Always, ALWAYS talk to your
attorney BEFORE you make
any penalty payment to a
store, as the store may not
have legal grounds to file
such a lawsuit. Never let a
retailer take unfair advantage
of a distressing situation—or
your pocketbook.

The Texas Theft
Liability Act holds the
parents and guardians
of minors who commit
theft accountable
to pay damages up
to $5,000 for what
was taken, plus the
damage caused by the
theft. Five thousand
dollars (or more)
is a lot of money to
pay for a crime you
didn’t commit.

If a minor is charged with theft, this becomes
a problematic issue. Why? Because the only one
who can stand up on behalf of a minor in this
case is an attorney. No one else, including you,
can give your child legal counsel or intercede on
their behalf. You cannot represent your child or
access information on their behalf. Prosecuting
attorneys and judges cannot advise your child.

This means that, unless you retain an attorney
to represent your child, your child will be forced
to go it alone.

22
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Diversion programs and pre-trial intervention
options are often available to minors, options
that can potentially protect them and keep
these charges off their records. However, judges,
police officers, and prosecuting attorneys are
not required to make your child aware of these
options. Only the child’s lawyer can do this.

Don’t let yourself get railroaded if your child,
a minor, is arrested for theft. Find a competent
lawyer … and quickly.

Enhancements
There are several situations where a theft charge
becomes more serious. Prior theft convictions
will enhance (increase the degree of severity of)
your charge.
For example, if you’ve been convicted of theft
at any level in the past, no matter how minor,
and you are caught stealing something worth less
than $50, that Class C misdemeanor automatically
rises to a Class B misdemeanor, meaning you will
face higher fines and/or jail time, if convicted.

A Class B misdemeanor increases to a Class
A misdemeanor with one prior theft conviction,
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regardless of how minor, and if you’re caught
stealing something that’s normally classed as a
Class A misdemeanor, you’re going to be charged
with a state-jail felony instead.

We represented a young
mother who found herself
unexpectedly facing felony
charges for stealing items
totaling about $50 from
Walmart. She was a single
mother who had to make
some tough, rather desperate

decisions in order to provide
for her children. Because she
already had two convictions
for theft by check (each of
those for checks written for
less than $50), this third charge
was automatically jacked up to
a felony.
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With two or more
theft convictions in
your past, any theft
under $1,500 becomes
a state-jail felony. So,
if you’ve got two theft
convictions under
your belt already, you
could face felony-level
consequences for
shoplifting a magazine
or a candy bar.

Theft of firearms
or certain kinds of
metal, like copper, are
felonies—there’s no
negotiation on that.
It doesn’t matter how
low a price the gun
could fetch or how
little copper you stole.
It’s a felony.
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Thefts of certain types of livestock are also
automatically enhanced to felonies, regardless of
the monetary value of what you steal.
Charges brought against you get even uglier if
you collaborate with others to pull off a theft or
tamper with, disable, or use tools to shield items
from theft detection devices.
Points to Remember:

• The severity of the charge is based solely on
the value of what was taken and any history of
prior theft convictions.
• Theft is both a criminal and a civil matter. You can
be charged in both courts for the same crime.
• Parents and guardians of minors who commit
theft face up to $5,000 in fines for damages.
• Minors who commit theft can only be protected
by hiring an attorney. Parents are not permitted
to get involved, and neither the police,
prosecutor, nor judge are required to inform
you of anything or any program that might
protect your child.
• Prior theft convictions, thefts of certain kinds
of metal and livestock, working together with
others to commit theft, or using technology to
disable or shield goods from theft detection
devices enhance the severity of charges
brought against you.
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CHAPTER 4

It’s Your Life
At face value, most theft convictions don’t seem
like a big deal. Maybe you think it’s nothing to
lawyer up about—just paying a fine, hopefully
no jail time, and it’s over. Hardly a serious
conviction, right?
Wrong!

You do not want a theft conviction on your
record. It’s a glaring red flag you don’t want
flying over your head. Remember, we learned in
the last chapter that your first theft conviction
will enhance any future charges and your second
theft conviction will escalate any theft charge to
a felony.
But that’s just the tip of the iceberg.
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The big red flag
A crime of moral turpitude is a crime that is
considered contrary to fair, moral, and honest
behavior. And theft is classified as a crime of moral
turpitude. A theft conviction on your record is a
huge red flag that announces: “This person is not
trustworthy!” Do you really want that hanging over
your head?

Most job applications include a question
as to whether you’ve ever been convicted of a
felony or a crime of moral turpitude. This is how
employers screen applicants in order to weed
out ones who likely cannot be trusted. Even a
Class C Misdemeanor of petty theft is a crime of
moral turpitude. You shouldn’t have to wear this
label forever, just because of one stupid, often
impulsive act.

Not only can a conviction like this prevent you
from getting a job in the future—your current
employer can legally fire you for it. And if you’re
caught stealing on the job, that is an especially
damaging charge in the way of hindering
future employment.
You can be barred from ever receiving a
professional license or certification and even have
28
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any current license or certification revoked. Why?
Because people who hold professional licenses and
certifications are expected to maintain a level of
integrity and hold a place of responsibility in the
community.

If you ever find yourself in a situation where
you have to either sue someone or file criminal
charges against them, or even simply testify in
a court proceeding, you can bet the opposing
attorney will find out about any past theft
conviction and bring it up to discredit you and
your testimony.
A conviction of this sort will also bar you from
naturalization in the United States if you’re trying
to obtain a green card.

That’s not the end of the humiliation that can
haunt you down the road. Background checks are
done these days for all sorts of reasons.

This could turn up years later, when you
volunteer to coach your child’s Little League team
or volunteer for PTA, for example. Then, all of
your child’s teachers and the parents of the school
students will likely find out. Think about how that
could affect your child, who’s innocent. Your child
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could be ostracized, even psychologically affected
long term, by your foolish mistake.
Theft, no matter how petty it might seem, is
not something you want on your record. Ever.

In the state of Texas, the only way to get your
record expunged is a pardon from the Governor.
Historically, that almost never happens. The
Governor virtually never awards a pardon for
such crimes. So, any theft charge will tarnish your
record and credibility indefinitely.

This is why savvy people hire lawyers to fight
theft charges. It’s never just shoplifting. It’s never
just a bounced check. This will follow you for the
rest of your life.

This is about preserving your integrity. This is
about preserving your freedom to be seen as the
person you are, and not tarnished irrevocably by
one bad, possibly split-second decision you made
in a moment of weakness.
You should never just plead guilty to a theft
charge, hoping it will go away. You have rights.
You have options.

30
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Points to Remember:
• Theft is a crime of moral turpitude, one that
makes you appear as a person who can never
be trusted, by anyone, for the rest of your life.
• Theft convictions can get professional licenses
revoked, cause you to lose your job and be
unable to get another one, and bar you from
ever getting licensed in the future.
• Theft convictions can discredit you and
any testimony you give in court, throughout
your lifetime.
• Theft convictions can permanently prevent
you, if you are an immigrant, from obtaining
citizenship in the United States.
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CHAPTER 5

Know Your Rights!
Whether you are stopped outside a store on
suspicion of shoplifting or the police come to
your home, it is imperative that you assert your
legal, Constitutional rights without hesitation.
It’s intimidating to interface with law
enforcement. We know this. No one is saying
it isn’t. It’s even more intimidating when they
suspect you of a crime. Remember, however,
that your rights are inviolate—they are not
discretionary and they do not vary depending
on your circumstances.

Every single resident of the United States is
entitled to the same protections, the same civil
rights, at all times, those afforded to each of us
by the United States Constitution.
What are the rights you’re entitled to when
you’re detained or arrested?
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You have the right to:

1. refuse to consent to searches
2. remain silent
3. be represented by competent legal counsel

You may fear that, by invoking your rights, you
will make yourself look guilty. This is not the time
to worry about appearances.
Without a doubt, if law enforcement is talking
to you about your possibly having committed a
crime, they already think you’re guilty. They’re
not looking for ways to prove you’re innocent or
reduce the potential charges.

If you consent to a search, whether it’s your
home, your car, your business, or your person,
anything they find can and will potentially be
used against you.

If you refuse and they insist on searching you
anyway, without a warrant, and the search was
therefore performed illegally, anything found as
the result of this illegal search cannot be used as
evidence against you—a competent lawyer will
get the evidence excluded.

34
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If you volunteer to speak, which means you’re
giving up your right to remain silent, anything
you say can and will be used against you. And it’s
not just what you volunteer—it’s also what you
omit that can be used against you.

If, on the other hand, you say that you are
invoking your right to remain silent, you give
them nothing that might incriminate you, and
you cannot be punished for this.
And, even if you do invoke your rights to
remain silent and refuse a search, if you don’t
elect to retain an attorney to defend you from
the start, they will take advantage of the very big
mistake you’re making.
Assert your rights. All three of them. You are
entitled to do so without it coming back to bite
you. Your rights are there to help you. Accept the
help you are entitled to, by law.
Let’s take a closer look at each of these three
rights and what they mean for you.
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The right to refuse consent to searches
Unless the police have a warrant, right there,
in their hands, you have the right to refuse to
consent to searches of your person, your home
or business, and your vehicle.
With the frequency with which we hear the
Miranda warning cited on television, reminding
us of our right to remain silent and be represented
by counsel, people often forget about our right as
citizens to refuse consent to a search.
Just because a police officer asks, or even
demands, to search you or your property, it doesn’t
mean you are required to consent. This is not a
formality. They’re asking your permission—your
permission to potentially incriminate yourself.
Don’t give it to them.

But what if you’re innocent, you ask? Just
because you have nothing to hide doesn’t mean
you should consent. You shouldn’t. Ever. Searches
are time consuming, can and often do result in
your property being damaged, possibly beyond
repair, and can turn up items that can compromise
you, items you may not even realize were there.
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To legally search your home, police officers
must have a search warrant right there in their
hands, one they can present to you and that you
can demand to read.

Unless they can present you with a search
warrant, they cannot legally search your home
without your consent. If they do have a warrant,
it is your right to read it in its entirety. You cannot
trust police officers not to exaggerate the scope
of the warrant.
If, for example, the warrant is to search the
garage, even if that garage is attached to your
house, unless the warrant explicitly states that
the police can search the interior of the home
as well, the police must restrict themselves to
searching the garage, and the garage only. The
warrant may be limited to searching only the
exterior of the property, not inside any buildings.
It is important that you read the wording
yourself. If they cannot present you with a
warrant and state instead that “it’s on the way”
or “they will get one later,” they cannot legally
search your home, not without your consent.
Don’t give it to them.
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Laws surrounding searches of your person
and your vehicle are much less stringent than
those governing searches of your home. However,
to legally perform a search of your person or
vehicle when you refuse to consent, an officer
must be able to prove “exigent circumstances.”

What does that mean? It means that there
must exist probable cause to suspect you to be in
the process of doing something illegal—catching
you in the act. However, even in the case where
they have probable cause, you should always
voice your objection to a search.
Although it cannot prevent them from
searching, what it will do is give your attorney
the opportunity to challenge the legality of the
search and disqualify any evidence obtained as
a result.

If you don’t clearly state that you refuse
to consent, as far as the Court is concerned,
you have consented. You must say, “I refuse to
consent to a search.” Invoke your right to refuse
to consent to searches, even if your refusal to
consent is ignored.
You cannot, however, refuse a pat-down.
Police officers are within their legal right to pat
38
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you down to check for concealed weapons. Know
that, if stolen property is found on you during a
pat-down, it will be seized as evidence.
But, no matter how incriminating it looks,
the best thing you can do for yourself at that
moment is to remain silent. Don’t defend
yourself, don’t say, “I didn’t take that,” or “That’s
not mine,” or “I didn’t know that was in my
pocket.” Remain silent.

Few things are harder to resist than the urge
to protest your innocence in the misguided hope
that an officer will change his or her mind. It’s
even harder to keep silent if the discovery leads
to your arrest. Please, please, just keep your
mouth shut. You’ll be glad later that you did. Let’s
look at why.

The right to remain silent
By all means, politely give the officer(s) your
name and identification. In fact, you should.
Whether or not you identify yourself voluntarily,
they will invariably find out who you are. There
is no reason, or benefit, to refusing to identify
yourself. But that is all you should do. Confirm
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your name and politely inform them that you
wish to invoke your right to remain silent.

Why? The Miranda Warning states anything
you say can and will be used against you. This
is absolutely true, but that is by no means the full
extent of the risk you take when you volunteer
information or protest your innocence. It is not
just what you say but what you don’t say that
can be used against you. (And they don’t tell you
that part!)

If you omit something when talking to
police, even if it was only because it seemed
inconsequential at the time, and what you
didn’t disclose turns out to be important, they
will see you as deliberately—willfully—having
withheld information.
We cannot stress this enough. Protesting your
innocence, or trying to convince them you’re not
as guilty as they think, is a complete waste of time.
They already suspect you to be guilty.

And the police are in no way obligated to
presume you innocent until proven guilty, so don’t
kid yourself on that count. It’s not their intent to
help you. It’s not their job to help you. In fact,
although it’s illegal for you to lie to them, they’re
40
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permitted, even encouraged, to use deception as
an interrogation tactic in order to get you to say
something to incriminate yourself.

If they offer you a deal, don’t buy it. The
police have zero authority to negotiate any deal
on your behalf. Only the prosecuting attorney
has the right to make such deals, deals that the
government considers binding. Just invoke your
right to remain silent and tell them you want to
speak to your lawyer, and leave it at that.

Another reason for this caution is that you
have no control over what the police hear, or
more accurately what they think they hear, or
later recall.

Remember that childhood game Telephone,
where one person whispers something to another
and it gets whispered down the line until the last
person cites it out loud? And, by then, it’s become
completely unrecognizable, which is what makes
the game so amusing? Well, it won’t be amusing
when you discover how your version of events is
nothing like what’s contained in the police report.
You can’t control how much time elapses
between when you speak to them and when
they get around to writing up their report. They
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may not even be taking notes when you talk. At
that stage, it becomes a matter of your word vs.
the word of a police officer, a he-said, she-said
situation. Whose version do you think the Court
will believe?
Just remain silent. Period. No matter what.

YOU CANNOT TALK
YOUR WAY OUT OF
AN ARREST.
BUT YOU CAN TALK
YOUR WAY INTO A
CONVICTION.

Invoke your rights as soon as police begin to
question you, and then keep silent.
Now let’s look at your third right.
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The right to competent legal representation
When you tell police that you are invoking your
right to remain silent, don’t forget to add that you
are also invoking your right to an attorney. You
must clearly state that you will not answer any
questions without the presence of your attorney.
That is the only way they will stop badgering
you to answer their questions or try to convince
you that remaining silent is a mistake, that it will
somehow hurt you.
The truth is that all you’re doing by remaining
silent is making their job more challenging
because you’re not volunteering to trip yourself
up by telling them what you think they want
to hear—you’re NOT hurting yourself by
remaining silent.

Now, telling police that you want a lawyer
can be a scary thing to do, no question. You may
feel like you’re admitting guilt. YOU ARE NOT.
You are merely asking for the legal guidance
that the law says you are not only entitled to
but believes you need in this very situation, in
order to protect you from lying, overly zealous
law enforcement officers.
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Can asking for an attorney get you into more
trouble? Absolutely not.

Can asserting your rights lead to your arrest?
Sometimes, but if it does, it means that they
intended to hold you before you even asserted
your rights. It isn’t the fact that you have chosen
to assert your rights that gets you arrested. Don’t
let it rattle you.
The police have the right to hold someone
in custody without charging them with a crime
for up to 72 hours. Remain calm, remain silent,
and invoke your right to an attorney. What you
want—what you NEED at that moment—is
sound legal advice in order to secure the best
possible outcome in your situation. The police
have no interest in doing that for you. Only your
lawyer does.

If you have used a criminal lawyer in the past,
call them. If you don’t know one, call your family
or someone you trust, and ask them to get you
one. At this stage, you just need an attorney to do
everything they can to get you out of jail—that’s
all. If you don’t want to use their services on your
case, you’re not obligated to them.
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The sooner you get out, the sooner you can
find yourself a lawyer who you think WILL do the
best job on your case. And you want them to get
started as quickly as possible. Lawyers know the
legal system inside out, and the best ones know
the prosecutors and local law enforcement, how
they think and how they operate, so the sooner
they get to work on your case, the more defense
options you will have.
Points to Remember:
• You have three rights, all of which you should
invoke immediately when approached for
questioning or arrest by police:
¾¾ to refuse consent to searches;
¾¾ to remain silent; and
¾¾ to be represented by an attorney.
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CHAPTER 6

Do You Really
Need a Lawyer?
In a word, yes.

More often than not, people who commit
theft with little or no forethought, whether
driven by desperation or just foolish impulse, feel
humiliated when they are caught. They know they
have been caught doing something dishonest and
it’s mortifying.

Anxious to put the entire incident behind
them, they convince themselves (or the police
convince them) that pleading guilty and paying a
one-time fine of a few hundred dollars is the way
to handle it, so they can move on.
Nothing could be more wrong.
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Even if there is some jail time involved,
defendants are in a hurry to just get it over with.
Big mistake. Why? Because they have just
admitted to committing a crime, one that will
brand them as untrustworthy for the remainder
of their life.

There is no such thing as putting this behind
you. It’s never “just” petty theft or “just” a bad check.
Once you plead guilty, it is highly unlikely that you
can later get your record expunged. A conviction
for a crime of moral turpitude will haunt you
throughout your life, preventing you from moving
forward.
With theft on your permanent record,
employers won’t hire you. It doesn’t matter how
qualified you are, how much experience and
expertise you have, what you’ve accomplished, or
how good a personal reference you can provide.

All they will see is that you have publicly
admitted that you are an individual who cannot
be trusted. And if you try to hide it, by lying about
your theft conviction on applications, it will look
even worse when it invariably shows up on the
background check every company performs
these days.
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If your work
requires a commercial
or professional license,
whether you’re a
truck driver, a casino
employee, or even a
lawyer, you could lose
your license and your
ability to do the job
you trained so hard to
be able to do. Or, if it’s
your goal to get a job
like that, it’s not going
to happen now.
You could also be
barred from becoming
licensed or certified
in the future because
right there on your
record, for the world
to see, it states that
you choose not to live
by the established
social standards of
ethical behavior.
If you’re from
another country and

A young woman in Texas,
rather than hiring an attorney,
chose to plead guilty to
theft and felt fortunate to be
sentenced to only two years
of probation. She adhered
scrupulously to the terms of
her probation and, at the end
of it, to her relief, the charge
was dismissed. From there, she
went on to graduate school to
earn her degree in psychology,
with the goal of becoming a
university professor.
A happy ending? Hardly. Even
though the charge against her
was dismissed, any time she
applies for a teaching position,
the school will run a standard
background check, as is
customary with all applicants,
and see on her criminal history
that she voluntarily pled guilty
to theft. It’s unlikely she’ll ever
manage to get a position in
teaching, her dream in life.
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are anxious to get your green card and eventually
become naturalized, you can wave good-bye to
any chance of that, too. Committing a crime of
moral turpitude oftentimes immediately bars you
from immigrating to the United States, and that’s
not negotiable, now or ever.

No matter how good a person you are, with
a theft conviction you lose the ability to be seen
as anyone except a dishonest person. You will be
branded for life.

The best way to keep a theft charge off your
record here is to find an experienced, competent
attorney, licensed to practice criminal law in
Texas, before you do anything else, one who
understands the intricacies of Texas law and its
legal system. Such an attorney will explain to
you the strengths and weaknesses of your case
and help you decide the best course of action in
your situation.

One thing you may not realize is that it is
not uncommon for the Court to offer pretrial
intervention options to keep the charges off your
record, particularly in cases where the defendant
is a minor.
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However, if you have chosen to plead guilty,
it’s unlikely that you will ever find out about these
intervention options because you have chosen
to proceed without representation, without
competent legal advice.

If it’s your child who has been detained on
suspicion of theft, the Court is not even permitted
to suggest advice or apprise you of such options.
If your child is facing theft charges, you need to
get them an attorney without delay. No one is
permitted to give a minor legal counsel except
their attorney. That means that if they waive
their right to an attorney, they will face the court
system alone, without any assistance whatsoever.
Your child needs a lawyer. Now.

A theft conviction is not something you want
on your, or your child’s, record. Hiring a competent
attorney is your best chance of keeping it off.
Retaining a lawyer is an investment in the future.
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Points to Remember:
• Never plead guilty without consulting an
attorney. A voluntary plea admitting guilt will
stay on your record for life.
• The best way to fight a theft conviction is to
consult with an experienced attorney.
• The only person who can legally advise a child
suspected of theft is their attorney. Not even the
parents are permitted to advise them.
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CHAPTER 7

Building a Strong
Case
The sooner you retain a lawyer to protect you, the
better. If you have already exercised your rights
to refuse consent to searches and remain silent,
that’s good news—you have given your lawyer a
head start. You can examine the details of your
case together and establish whether or not you
have actually committed theft.
•
•
•
•

•
•

Is there strong evidence that you acted with
criminal intent, or is it weak?
Did you intend to take something that didn’t
belong to you?
Did you know that what you took belonged
to someone else?
Did you know that you didn’t have permission
to take it?
Were you even aware that you were
taking something?
Was it really theft?
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Joe makes extra money by
selling scrap metal. He drives
by Sally’s house and notices
a pile of old bikes on her
front lawn near the street. He
assumes these have been put
out as heavy trash and stops
and puts them in the back
of his pickup. Sally looks out
her front window, sees Joe
taking the bikes, and calls
the police. Joe is arrested for
theft. Yet, it was not his intent
to take Sally’s property if she
still wants it. He only took the
bikes because he thought they
had been discarded.

Remember, theft is
only theft if you act
with criminal intent.
It is the prosecution’s
burden to prove what
your intent was, which
can be hard to do if
you’ve exercised your
right to remain silent.
If you were searched
illegally, your lawyer
can move to have
any and all of the
evidence found as the
result of this illegal
search suppressed.

Your lawyers should investigate your case
aggressively and utilize a private investigator
to review the police reports for errors,
inconsistencies, and oversights. If new witnesses
can be located and questioned, the private
investigator will talk to them.
If surveillance footage has been overlooked,
the private investigator will review it. Your lawyers
will assess the strength of your case and help you
make an informed decision as to how to proceed.
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Again, if you’ve stuck to your guns and
invoked your rights, you may have a host of
defense options available, which your attorney
can lay out for you.
•
•

•

For example:

Were you aware that the account you wrote a
bad check from didn’t have the funds to cover
the balance?
Was the check cashed long after you wrote it
for goods and services?
Were you given proper notification that you
didn’t have the funds to cover the check
you wrote?

If you are facing shoplifting theft charges, were
you aware that the items you were accused of
taking were in your possession? Just because they
were concealed in your purse or pocket doesn’t
mean you knew they were there.
Maybe you and the cashier failed to notice
something at the bottom of your shopping cart and
security was overzealous in reprimanding you.

If accused of purchasing stolen property, did
you know it was stolen when you bought it?
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There are plenty of reasons as to why what
you have been accused of does not fall within the
definition of theft at all.
If your lawyer can build a strong case on
the premise that your intent and actions don’t
meet the parameters of the charge of theft, your
attorney is in a good position to fight the charges
and get them dismissed.

What if your case is weak? Is it better to
simply plead guilty?

No. Never plead guilty unless your attorney
has negotiated a deal and advises you to do so.
And, even then, be sure the deal is actually good
for you and not just an easy answer for your
attorney. There are always other options.

Most theft cases are settled out of court
through negotiations between the prosecuting
and defense attorneys. In these negotiations, your
attorney can push to get your charges reduced or
even dropped, and explore pre-trial intervention
options that can keep a theft conviction off
your record.
At Hamilton, Hull & Rogers, mitigation is
always a part of our defense strategy. Mitigation
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results in the lessening of charges and penalties
against you. We do everything we can to get as
many of the charges brought against you dropped,
and the rest reduced.

Take Theft by Check for example. If you are
charged with this crime, we will do whatever we
can to negotiate getting the charge reduced to the
lesser charge of Issuance of a Bad Check.

Theft by Check is a crime of moral turpitude,
not something you want on your record if you
can avoid it, and the severity of the charge is
based on the value of what was paid for with the
bad check.
Issuance of a bad
check, on the other
hand, is a Class C
Misdemeanor that
does not require
any jail time, and,
most important,
is not a crime of
moral turpitude.
If we can get the
charge reduced to
Issuance of a Bad

If you are convicted of Theft
by Check, it may prove
difficult or even impossible to
subsequently maintain or open
a checking account at a bank.
A conviction of Theft by Check
is sufficient justification for
denying you an account or to
unilaterally close your existing
account, deemed as evidence
that you are someone who is
irresponsible or dishonest
when handling money.
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Check, you will walk away with a fine, no jail time,
and no conviction of a crime of moral turpitude
to permanently stain your record.

Another mitigation option is to look into pretrial intervention options. Deferred adjudication
is one such option we sometimes push. Deferred
adjudication is like probation, except that if you
complete all of the required classes, community
service, and meet the codes of conduct, your case
will be dismissed with no conviction.
Pre-trial intervention options are often
available for misdemeanors and to minors who
face theft charges, but it takes an attorney to
ensure the defendant is made aware of them. No
one else but your attorney will ensure you are
informed of such options.
Once your lawyer has a chance to investigate
your case and assess its strength, you can work
together to decide on the strategy that best suits
your needs.
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Points to Remember:
• Always invoke your right to refuse consent to
searches, to remain silent, and ask to speak to
an attorney.
• A good lawyer will investigate your case
aggressively and integrate mitigation tactics
into the strategy when appropriate.
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CHAPTER 8

Finding the Right
Lawyer
Your chest is tight. You’ve just been arrested and
suddenly you must make one of the most
important decisions of your life—possibly from
inside a jail cell. How are you supposed to find
the right lawyer when you’re on the spot? How
can you be sure they are the right lawyer?
First off, you need
to understand that
talking to a lawyer is
NOT always protected
by con�identiality.

NEVER discuss your case
details over the phone
with anyone!
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ALL PHONE CALLS
FROM JAIL ARE
RECORDED AND WHAT
YOU SAY CAN AND
WILL ALWAYS BE USED
AGAINST YOU.
Don’t share your version of what happened,
apologize or admit wrongdoing, or say ANYTHING
over the phone, or to anyone else except your
attorney, regarding the charges against you. Wait
until your attorney tells you it is safe to speak
before discussing any details of your case, no
matter how minor you think the detail is.

Note: You are not obligated to keep a lawyer
you’ve hired from inside jail. Their job at this stage
is to get you out of jail, but you are NOT obligated
to keep them.

First off, we recommend you avoid one-man
shows—a lawyer who has to juggle your case along
with all the others, tackle all the investigating,
and man the telephones is not someone who
likely has enough time to devote to you.
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Choose a firm that specializes in criminal law,
one with at least one board certified member, one
former prosecutor, a private investigator on staff,
competent paralegals, and guaranteed 24-hour
secure access when you need it.
Beyond that, what should you look for? And
what should you avoid?
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CHAPTER 9

What’s Your
Next Step?
By now, you appreciate why even the pettiest of
theft charges is no light matter to be dismissed
without worrying about the consequences.

You realize now how important it is to insist
upon your rights, never to consent to a search,
never to answer questions or speak to police, and
to always demand to speak to an attorney before
saying or agreeing to ANYTHING.

At Hamilton, Hull & Rogers, attorney Stephen
Hamilton maintains superb AVVO ratings and has
received the highest Martindale-Hubbell AV peer
rating possible. Moreover, he is Board Certified in
Criminal Law and has defended clients in more
than 100 jury trials. Our peers endorse our work
and we do whatever it takes to protect you and
your future.
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We hire only the most highly skilled and
highly regarded attorneys to become members
of our team, and we work with a dedicated,
skilled private investigator in order to build the
strongest case possible for our clients.
With years of experience defending against
all kinds of theft charges, we understand the
complexities of theft law and know every option
available to keep a theft conviction off your record.

If you find yourself facing theft charges in
Texas, no matter how severe or seemingly minor,
call us! We can help. We are available 24 hours a
day, 7 days a week, every day of the year, without
exception, to discuss your case with you.
Arrests aren’t limited to a 9 to 5, Monday
to Friday schedule, and neither are we. It’s
important to us that you have access to the best
representation possible when you need it.
Try us. Call 800-456-STEVE now. We are
always here to answer your call.
For more information about our firm, our team,
and our services, please visit our website at
www.attorneyhamilton.com.
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If you or a loved one ever find
yourself arrested for theft in
Texas, this book is a must-read!
Attorney Stephen Hamilton believes in empowering people to make the best
decisions when confronted with potentially life-altering events caused by a theft
arrest. Everyone is entitled to a strong and passionate defense. That is why he has
written this book. It will arm you with information about theft arrests in Texas and
how to assemble the best defense possible.
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